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UNITED STATES COURT OF APPEALS 


FOR THe DISTRICT OF COLUMBIA CIRCUIT 


No. 22,068 


JAMES O, HINTON, JR. 
Appellant 
Ve 


UNITED STATES OF AMERICA 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR HE DISTRICT OF COLUMBIA 
EET TTL IN LETT DELI IE IED ERLE OLLI SAREE ED 


BRISF_OF THE APPELLANT | 
STATEMENT OF THE ISSUES PRESENTED FOR 


REVIEW 1/ 


In the opinion of the appellant, the {issues 
presented for review are: | 


1. Whether appellantsarrest was illegal, 


2, Whether there was probable cause for the 
arrest of the appellant, 


i/ This case has not previously been before this Court, 


eles 


3. Whether the officer arresting the appellant 
had probable cause to believe that the appellant had com- 
mitted an offense. 

4. Whether the search of the appellant by 
the arresting officer was unreasonable. 

5. “Whether the Court committed error in 
denying appellant's motions to suppress the evidence 
when it was shown that the evidence had been seized as 
a result of an illegal arrest and the search of the 
appellant was unreasonable, 

6. Whether it was error to deny the appellant's 
motions for dismissal on the ground of failure to grant 
@ speedy trial when it was shown that a most important 
witness had disappeared subsequent to the time that the 
government sought and obtained a continuance of the 
trial. 

7. Whether a conviction for violation of 26 
U.S.C. 4704(a) ‘am 21 U.S.C. 174 is proper when it is 
shown in .the government's evidence that the quantity 


of narcotics was not measurable. 


STATEMENT OF THE CASE 

This is an appeal by the appellant from a 
conviction and sentence under a two-count indictment 
charging him with violation of 26 U.S.C. 4 704(a) 
and 21 U.S.C. 174. 

The appellant was arrested on January ll, 1¢67 
at about 11:10 P.M. A motion to suppress evidence was 
filed by him on May 8, 1°67. This motion was heard jon 
June 2, 31667, testimony was taken, and the motion to 
suppress evidence was denied. | 

On April 11, 1¢68 the appellant made an oral 
motion in Court for dismissal of the indictment for! want 
of a speedy trial. This motion was heard and denied. The 
case was called again for trial on April 17, 1¢68 at which 
time the appellant again made an oral motion to dismiss 
the case for lack of prosecution and also an oral 
motion to suppress the evidence. These motions were 
heard by the Court and again denied. The case was Grapes 
upon, at the request of the Government continued to/April 
24, 1668. When the case was called for trial on April 24, 
1°68, the appellant again made oral motions to ee 
the evidence and for a dismissal due to tle failure |to 


grant the appellant a speedy trial, which motions were 


denied by the trial judge (Tr. 2). 
o3— 


} 


Police Officer David Paul testified in behalf 
of the prosecution that he was a member of the Narcotics 
Squad of the Metropolitan Police Department; that on 
January ll, 1¢67 at approximately 11:00 P.M. this witness 
and six other police officers armed with a search warrant 
entered the apartment building 1112 M Street, N. W. in 
the District of Columbia in order to execute such search 
warrant of apartment 502 which was occupied by one, 
Alfree€ L. Piava. That after parking their vehicle, the 
officers noticed two men crossing the roadway of M Street 
anc entering the said apartment building. 

Upon entering the building the police officers 
saw the two men stancing in the hallway near the elevator 
(Tr. 11), and they recognized one of the two men as 
Wendell Ford, and knew that there was an outstanding 
attachment against him issued by the Cowt of General 
Sessions (Tr. 4¢), and that one of the officers, Detective 

} 
Bush accordingly placec him immediately under arrest. 
Upon ,searching Wendell Ford, Detective Bush removed from 
his person a gun and a bottle containing a quantity of 
capsules. 

Police Officer David Paul stated that the 
appellant, who had been standing next to Wendell Ford 


aon 


Started running down the hallway and that he pursued 
him, and the appellant ran about 20 or 30 feet "and then 
he stopped", (Tr. 14); that Detective Bush was in the 
process of searching 'jendell Ford at the time that the 
appellant broke and ran (Tr. 52). Another volice officer, 
Joseph %’. Summerville, who was present during this time , 
testified that the appellant ran "about 12 or 15 feet", 
(Tr. 191). The appellant denied that he ran after the 
police officer approached him and Wendell Ford (Tr, 97). 
Police Officer David Paul also testified that after the 
appellant had stepped, that he asked him what he was doing 
in the building, and the appellant stated that he did not 
know he was in that building since he intedned to go to 
$05 M Street. ae 
Police Officer David Paul further testified as 
follows: (Tr. 42-43). 
Q. "Now, at the time that Detective Bush 
started to search Ford, was Hinton to his 
left or to his right? 


A. I didn't make any notes of that, I 
don't recall. | 


Q. Were you the closest officer to Hinton 
when he started to run? 


A.. I am not sure. . I believe I was; I am 
not sure, sir. 


Q. yeat-- 


A,. There were a group of officers in a little 
group there. Ford was being searched, Hinton 
was a few steps away, and he broke and he man » 
and I ran and chased him. 
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Q. what, if anythine, did Hinton do at 
this time to give you cause to arrest him? 


A. From mv experience as an officer -- 
Q. ‘hat did he do? 
A. Fe was violating the law. 


Q. ‘That did he do? "e was standing there 
and he started to run? 


A. That is correct. 
Q. How is that violating the Law? 


A. In’ my experience in eighteen years on 
the Police Department and eleven vears on 
the “arcotics Sauad; when I saw the gun and 
I saw the bottle with a large quantitv 

of capsules and the $400 come out of Ford's 
pockets, and this subject suddenly break and 
PUN y I believed that this subject was com- 
mittine a felony, and I chased him and he 
stopped, and I placed him under arrest and 
brourht him back to where Ford was standing. 


Q. I will ask you, Detective Ford, what did 
Hinton do at that time? What action or any- 
thing that did he do that caused you to 
believe he was breaking the law? 


A. I believed that he was violating the 
Harrison Narcotics Act. 


Q. You had no prior information that he 
had used or carried narcotics or concealed 
narcotics prior to that day? 


A. ‘then he broke and ran -- this in my mind 
led me to believe he was involved with what 
Ford had on him and that was the reason he 
was running, and I believed that he was 
violating the law, the Harrison Narcotic 
Act, particularly when I chased him". 


Officer David Paul searched the appellant and 


over the objection of appellant's counsel, testified 
inside the jacket pocket of appellant he found a piece 


yellow tissue paper with 30 capsules inside the paper 


that 


e of 


(Tr, 21). That after the appellant was searched, he was 


advised of his rights concerning making any statement 
That the capsules seized from the appellant were kept 


the police officer and vlaced into a small cream-colo 


Se 
by 


red 


envelope upon which he placed his initials and he locked 


and sealed the envelope which was ultimately delivered to 


the Government's chemist John Steele on January 13, 1 
| 


967, 


The envelope was identified at the trial es Government's 


Exhibit No. 1 (Tr. 23). The officer further testified that 


at the time he seized the yellow tissue paper and cap 


| 


he noticed there were no tax stamps of any type on ei 


sules 


ther 


the container or the capsules (Tr. 24). On cross exam- 


ination the witness testified that. he was never aware 


of the appellant as being a peddler or seller of narcotics 


(Tr. 26). That the officers searched Apartment 502 a 
the appellant had been arrested, and they found narco 
in said apartment. | 

That counsel for avpellant again renewed nt 
motion to suppress the evidence at the conclusion of | 


testimony of the witness David Paul, and that this wa 


denied by the trial judge. (Tr. 47). 


i 


fter 


tics 


s 
the 


Ss 


@ 
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The witness John Steele testified that he was 
employed as a forensic analytical chemist by Internal Rev- 
enue Service specializing in the analysis of narcotic drugs. 
That he received the Government's Exhibit No. 1 on January 
13, 1967 from Detective Set. Paul and placed his initials 
on the envelope (Tr. 62); that he performed an analysis on 
the contents of the 30 capsules contained in the envelope 
and the results of his analysis showed that the powder con- 
tained in the 30 capsules was 1,140 mgs. and he found the 
powder to be heroin hydrochloride and heroin alkaloid 
which is a derivative of morphine, and that morphine is a 
derivative of opiun, a narcotic drug (Tr, 63), He also 
found in this mixture quinine hydrochloride, procaine 
hydrochloride and mannitol (Tr, 63) but that he was unable 
to determine what fraction of percentage of the mixture was 
heroin hydrochloride since he had an interference substance 
in the sample "but there was a substantial amount of heroin 
in the sample" (Tr. 64); that counsel for the defendant 
objected to the testimony on the grounds that the witness 
was unable to specify the quantity. The witness was un- 
able to determine what the interference substance was but 
that from the thin layer plate it was ascertained this was 
a crude form of heroin hydrochloride (Tr. 66). The witness 
stated on cross-examination that he was unable to determine 


the amount of heroin in the sample. (Tr. 67). The witness 
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further testified that there was an interference subs 


tance 


in the mixture consistine of different compounds which was 


all included in the 1,140 mgs. (Tr. 68). The witness 

not run a quantative analysis on the interfering subs 
(Tr. 69) and he was unable to obtain a quantative ana 
as to how much of the 1,140 mgs. was heroin hydrochlo 


which was the narcotic in this particular sample; th 


did 
tance. 
lysis 
ride, 
at 


the rest of the substance contained in the sample were 
| 


not narcotics (Tr. 70). That what the witness descri 
constituted an infinitesimal amount of a pound for ea 
the capsules since only a small fraction was heroin 
hydrochloride (Tr. 74). 

The attorney for defendant objected to the 


testimony concerning the amount of narcotics in the 


capsules on the seround that what the witness had test 
fied to merely revealed a trace of narcotic which was 


insufficient (Tr. 77). At the conclusion of the Govern- 


ment's case the attorney for appellant made a motion 


bed 
ch of 


\j- 


‘for 


judgment of acquittal on the grounds that the Government 


had not shown that there was sufficient narcotics in his 


possession on which an indictment could be based and 
the further ground that the evidence should be supone 
and the unavailability of “lendell Ford to be present | 
a witness (Tr. 81, 82). 


== 


ion 


ssed 


as 


The appellant testified in his own behalf that 
he had known "“lendell Ford during his entire lifftime. That 
the jacket which he was wearing at the time of his arrest 
belonged to Wendell Ford and that he had borrowed it about 
7:00 o'clock on the evenins of his arrest. That he had 
put the jacket on as soon as he left his home that even- 
ing about 10:00 o'clock, That at no time did he put his 
hands in the pocket of the jacket, (Tr. 97) and he did 
not know that the pills which were seized by the police 
officers were in the jacket pocket (Tr. 93). The 
appellant further stated that the police officer told him 
that he was placing him under arrest for possession of 
nareotics which the officer told him were in the pocket 
of the jacket. The appellant further testified that he 
did not know how the pills came to be in the jacket and 
that he never used narcotics and never sold or purchased 
Narcotics. (Tr. 93). The appellant also testified that 
he had previously borrowed the jacket about 3 or 4 weeks 
prior to January 11, 1967 and denied that he had had 
possession of the jacket for one continuous week at the 
time he was arrested. (Tr. 106). The appellant also 
stated that in his presence ‘’endell Ford had admitted 


to the police officer that it was his jacket. (Tr. 105). 


i 


ARGUMENT | 
Motions to Suppress should have been 


granted where it was shown that the | 
evidence was seized as the result of 


an_illegal arrest | 

Appellant states that his arrest was illegal. 

The police officers had no warrant of any kind and aod 
probable cause to arrest and search him. He committed 
no misdemeanor in the officers' presence, and there was 
no report concerning any felony which may have been one 
mitted by the appellant. The arrest and search of the 
appellant by the police officers was therefore unjustified. 
The appellant was subjected to a general search of his 
person for evidence of crime, in the course of the ex+ 
ercise of control over him by the police officers. This 
search was undertaken for a suppositious violation of 


the Harrison Narcotics Act. Under the circumstances of 


this case, it was apparent that the arrest of appellant 
for violation of the Harrison Narcotics Act was incidental 

to the search and was therefore unreasonable. The appellant 
filed a written motion to suppress which was denied on 
June 2, 1967, after a hearing. Counsel for appellant sub- 
sequently made additional oral motions to suppress on. 
April 17, 1968 and April 24, 1968, These motions were 


denied. At the time of the trial, counsel for appellant 


-ll- 


objected to the introduction into evidence of the 


seized narcotics and this objection was overrules (Tr.47). 


Appellant argues that it was error for the 
trial judge to deny the several motions to suppress. 

Thus, inthe case of White v. United States, 
186. U. Ss. Anps ‘D.. Ce. 246, (272 Fa2d-829 C1959) 4t av-~ 
peared that the arresting officer saw the defendant 
walking along the street about 2 O'clock in the morning. 
The officer thought that the defendant had narcotics in 
his possession, so that he stopped the defendant, with- 
out a warrant, and arrested him for vagrancy and required 
hir to disrobe. The ensuing search of the defendant by 
the police officer led to the discovery of money orders 
which ecbviously had been stolen. These were introducted 
in evidence over defendant's objection and after a motion 
to supvress had been overruled. The defendant admitted 
to the police officer that he had not worked for ever a 
vear and had maintained himself by sambling. This court, 
in holding that the search was an unreasonable and un- 
lawful violation of the defendant's rights as a citizen, 
said: 

"The officer had no warrant of any kind 

and no probable cause to accost anvellant, 

require him to vlace his hands in a cer- 

tain position and frisk him. Cf. Green 


ve United States, 104 U. S. App. D. C. 23, 
259 F2d 180. There had been no 


jo 


outcry or report of a felony and appel- 
lant committed no misdemeanor in the 
officer's presence.. To require appel- 
lant to disrobe, and thereupon to search 
his clothes and person, was an unreason- 
able and unlawful violation of his rights 
as a citizen. It was quite unjustified 
by any necessity to prevent the destruction! 
of evidence, to prevent flight, or by | 
any other good reason. Even if we assume 
appellant at some voint was lawfully 
arrested for vagraneyv, of which he was 
subsequently convicted in New York, the 
search was unreasonable. According to 
the officers’ own testimony, however, 
the search did not turn upon an arrest 
for vagrancy, and to attribute it to 
such an arrest would be to take an un- 
realistic view of the evidence. The 
arrest for vagrancy was incidental to | 
the search, rather than the converse. 
Appellant was accosted, frisked and 
subjected to a general search of his 
person for evidence of crime, in the | 
course of the exercise of control 

over him by the officer, undertaken 
for a suppositious violation of the 
narcotic laws. ‘“’e have more than once 
excluded evidence obtained by a search 
which in truth was not incidental to | 
an arrest, but when in fact the arrest 
was incidental to a searGk." | 


The case of Kelley v. United States, 111 U.-/&. . 


App. D. C. 396, 298 F.2d 310 (1961) was also a narcotics 


prosecution. It appears that the police officers from 
| 

the street saw the defendant seated at the counter in 

a crowded restaurant. They entered the restaurant and 


approached the defendant and told him to come outside, 


that they wanted to talk to him. The defendant obeyed 
| 


a ! 


Sd 


the police officers whereuvon one of the officers reached 
into defendant's pockets one by one and extracted the 
nareoties from his pockets. The trial judee asked the 
officer whether the defendant was doing anything wrong 
when the officers entered the restaurant. The police 
officer answered: "That is what I went in there to try 
to determine”. A second police officer, in response 

to the same inouirv, replied, "No Sir." This Court, 

in holding that the defendant vas under an unlawful 
arrest, and that the motion to suppress therefore 


should have been cranted, said: 


"The onlv question in the case is 
whether or not the marihuana, so 
seized, was proverly received in 
evidence against the appellant. 

If the apvellant had unlawfullv been 
arrested, the evidence was improperly 
received. We pointed out in ‘“’illiams 
v. United States, that where evidence 
had been seizec as a result of an 
illecal arrest, a motion for the 
suppression of the evidence should 
have been ctranted. There we noted 
that the "arrest of appellant was 
illeral because without a warrant, 
without probable cause, and without 
other validatinrs circumstances. The 
Gowernment does not seriously con- 


tend otherwise." ‘le denied the 
Government's petition for rehearing 
en banc." 


aes 


In the case of "illiams v. United States, 10s 
Us Ss App. De Coc 4 26330 2028872 C959) this: Court 
reversed a conviction for housebreaking and larceny 
because of the use of evidence obtained by an unlawful 


search. It appears in Williars, that the arresting 
| 


police officer entered the defendant's apartment without 


a search warrant. The officer, while in the apartment, 


searched a clothes closet where he observed a coat from 
which there was missing a button, which the a Pose ition 
claimed had been recovered at the scene of the crime, | 
This Court, in holding the search as being unlawful} said: 


"In the case before us none of the 
conditions for a reasonable search 
existed. There was no search warrant 
and no arrest. iio exceptional cir- 
cumstances are advanced to justify 
a search without a warrant. “Moreover, 
the search was for evidentiary material | 
within the meanins of “orrision v. United 
States, supra" 


To the same effect, is the case of MeKnight Ve. 
United States, 87 U. S. Apo. D.. C.. 151, 183 F.2d 977 : 
(1950). | 
Trial Court erred in denying motion 
for Dismissal on Grounds of Denial 


of a Sneedy Trial 


it will be noted that the main thrust of 


appellant's defense was the fact that the jacket did) not 


belone to him and that he had borrowed it from his friend, 
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Wendell Ford, and did not know that there was contraband 
in the pockets, The appellant also testified that in 
his presence, “Iendell Ford had admitted to the arresting 
officer that it was his jacket, It thus became apparent 
that Wendell Ford was an important witness to the dee 
fense of this case, At the time the case was called for 
trial on April 1, 1968, April 11, 1968 and April 17,1968, 
the witness "'endell Ford was in Jail (Tr. 12, 25, 56) and 
accordingly available as a witness, (Tr, 12). The Govern- 
ment requested a postponement of the trial to April 24, 
1968, and at this time announced to the trial court that 
the witness “lendell Ford could not be located (Tr, 2, 25, 
56). The appellant was accordingly prejudiced in defend- 
ing himself in this case as a direct result of the con- 
tinuances of the trial which were sought and obtainéd bv 
the Government, ‘le state under the circumstances that 
the appellant was denied a speedy trial to which he was 
entitled, and it was therefore error of the trial judge 
to deny appellant’s motions to dismiss, 
Evidence insufficient to sustain 
conviction 

Appellant argues that since the Government's 

witness was unable to obtain a quantative analysis as 


to how much of the capsule was heroin hydrochloride, 
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@ 


feo 


cs 


a 


then there was no evidence upon which a conviction 

could be sustained (Tr. 67, 69). It was accordingly 
error for the tri2l judse under these circumstances 
to deny appellant's motion for judsment of acquittal | 


(Tr, 60; 197). 
CONCLUSION 


It is respectfully submitted that in view of 
| 
the several errors committed by the Trial Court, that 
this Court should reverse the conviction of this appel- 
| 


lant. 
Respectfully submitted, 


e miin Bolotin | 


Attorney for the Appellant 
(Apvointed by this Court) 


1030 15th Street, %. 4, 
“ashington, D. C. a 
296-2555 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are 
presented: 


1) Did the police have probable cause to arrest and 
4 search appellant when: 


Appellant was seen in the company of one Wen- 
dell Ford, a known narcotics user, upon whom ex- 
isted an outstanding attachment from the Court 
of General Sessions, by police officers who were 
endeavoring to execute a search warrant on an 
apartment to which appellant and his associate 
were going; 

and when Ford was arrested and searched, which 
search uncovered a loaded pistol and a bottle of 
capsules containing traces of white powder the 
police believed to be narcotics, the appellant com- 
menced to flee? 


. ! 2) Was appellant denied his Sixth Amendment right 
« to a speedy trial where: 
- | a. The period between arrest and conviction was less 


d. 


than fifteen months and not therefore ipso facto 
prejudicial ; 

appellant first raised the question of speedy trial 
two weeks prior to his trial, some fourteen months 
after arrest; 


e. for this entire period appellant was incarcerated 


only a litte more than two months for these 

charges; 

witness Ford who had become unavailable during 

this time 

1. was unavailable because he was a fugitive on 
another offense; 

2. had Ford been available he would have had to 
waive his Fifth Amendment right against self- 
incrimination to testify as appellant alleges; 
and 


IV 


3. appellant testified, unrebutted, to what Ford 
would have said? 


3) Was the Government’s evidence sufficient to go to 
the jury where: 


a. 


no authority is cited for the proposition that in 
order to convict appellant of the offenses charged, 
it is necessary for the Government to determine 
the quantity of narcotics; 

the Government’s expert witness who did not per- 
form a quantitative analysis because of an “inter- 
ference substance,” was able, through other test- 
ing, to determine that the powder contained a sub- 
stantial amount of heroin; 

that the amount of heroin could be measured but 
the test to determine the amount would take from 
six months to a year to obtain accurate results; 
and 


. where the expert witnesses denied that the amount 


of heroin constituted only a “trace”? 


_ | United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


By 

8 No. 22,068 

vO JAMES O. HINTON, JR., APPELLANT 

7 v. 

* UNITED STATES OF AMERICA, APPELLEE 

© Appeal from the United States District Court 
r | for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed March 20, 1967, appellant was 
charged with violation of 26 U.S.C. §4704(a) (posses- 
sion of narcotic drugs not in the original stamped pack- 
age and without the appropriate taxpaid stamps) count 
one, and violation of 21 U.S.C. $174 (facilitation of the 
concealment and sale of narcotic drugs, knowing the same 
to have been imported contrary to law) count two. Ap- 
pellant’s warrantless arrest for the narcotics offenses 
from which this indictment flowed took place on Janu- 
ary 11, 1967. At trial on April 24, 25, 1968, before Dis- 


(1) 


2 


trict Court Judge Oliver Gasch, sitting with a jury, ap- 
_ pellant was found guilty as charged. On June 14, 1968, 
appellant was sentenced to from twenty months to five 
years on count one and to five years on count two, to 
run concurrently with each other, and to run concur- 
rently with a sentence appellant was serving in Mary- 
| land. The Court also recommended to the Attorney Gen- 
' eral that appellant obtain credit for the time served in 
Maryland. 


Pre-Trial Proceedings 


For the Court’s convenience, the pre-trial procedural 
history of this case is set out below in chart form.” 


January 11, 1967 Appellant arrested. 
March 20, 1967 Appellant indicted for narcotics violations. 
March 23, 1967 Order of March 22, 1967 appointing Saul 


Marvin Schwartzbach to defend appellant 
under the Criminal Justice Act, filed. 


March 31, 1967 Appellant arraigned. Appellant’s motion 
for personal bond continued one week. 

April 7, 1967 Bail agency report filed, appellant released 
on personal recognizance. 

May 8, 1967 Motion to suppress evidence filed. 

May 19, 1967 Motion to suppress continued one week. 
(No indication who requested continuance.] 

June 2, 1967 Motion to suppress argued before Judge 


Smith and denied. Oral motion of defend- 
ant for transcript of hearing heard and 
granted. (Order to be presented). 


August 17, 1967 Order for preparation of transcript of 6-2- 
67 hearing filed. 


September 11, 1967 Case placed on the ready calendar by the 
Government. 


November 20, 1967 Trial set. Continued at the request of the 
defense. Counsel out of the country. 


2 This information has been gleened from four sources: the 
jacket entries in this case: the records of the assignment office, the 
hearing before Chief Judge Curran on April 11, 1968 and the 
hearing before Judge Gasch on April 17, 1968. 
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December 4, 1967 Case called. Bench warrant ordered and 
issued; bond revoked. (Defendant did not 
check in at assignment office when case 
alerted for trial). 


April 1, 1968 Case called. Bench warrant still outstand- 
ing. (Notation on assignment office cards 
also notes for this date that the “defendant 
in jail on Marshal’s hold”). 


April 11, 1968 Oral Motion to dismiss for want of a speedy 
trial heard before Chief Judge Curran and 
denied. 

April 17, 1968 Case called for trial. Oral motion for dis- 


missal for want of prosecution and to sup- 
press evidence heard before Judge Gasch 
and denied. Government requests a four 
day continuance. Defense consents but 
requests a date set after April 23, 1968. 
Date certain set for April 24. 


April 24, 1968 Trial begins. 
April 25, 1968 Trial continues, jury returns a guilty ver- 
dict. 


The Pre-Trial Motions 


On June 2, 1967 a motion to suppress was heard in the 
case at bar before District Court Judge John Lewis 
Smith, Jr. Through the testimony of the appellant the 
defense adduced the following: on the evening of Janu- 
ary 11, 1967, appellant was in the company of one Wen- 
dell Ford, a lifelong friend who was visiting appellant 
from New York (MS Tr. 6).? Appellant had a date with 
one Marjorie Keys that evening, who lived at 905 M Street, 
N.W. and both he and Ford took a cab to Twelfth and M 
Streets, N.W. At this time Ford asked appellant if he 
would stop with him at a nearby apartment house for a 
minute so that Ford could visit a friend (MS Tr. 7). 
Upon entering some six or seven police officers followed 
them into the apartment. Ford at this time told the man- 


2The motion to suppress transcript will be designated as (MS 
Tr.) ; the hearing before Chief Judge Curran will be designated as 
(Curran Tr.) ; the hearing (pre-trial) before Judge Gasch will be 
designated as (Gasch Tr.) ; and the trial transcript will be desig- 
nated as (Tr.). 
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‘ager or door man in the lobby of the building that he was 
‘going to Apartment 502. The police officers then grabbed 
‘both the appellant and Ford, telling them they were go- 
ing to the same apartment. Before going up to the apart- 
ment, however, a policeman stated that he was going to 
search appellant and Ford for weapons. Appellant stated 
that he was patted down first and then Ford. The search 
‘of Ford produced a pistol and some capsules (MS Tr. 
7-8). Thereupon, appellant’s jacket pockets were searched 
‘uncovering some capsules in a napkin. (MS Tr. 8). 
Appellant stated that the jacket he was wearing was not 
‘his and that he had borrowed it from Ford earlier that 
evening, and that he did not know the capsules were in 
‘the pocket as he had never put his hands in the jacket 
pockets (MS Tr. 10). On cross-examination, he stated 
‘that he had had the jacket only a few hours prior to 
‘arrest (MS Tr. 10). He also denied on re-direct know- 
‘ing the occupants of Apartment 502, and averred that 
he was merely standing when the police grabbed him 
' and that he never ran *from the police (MS Tr. 14, 16). 
| The Government at this hearing adduced the follow- 
‘ing through the testimony of Detective-Sergeant David 
Paul of the Narcotics Squad: 


On January 11, 1967, at approximately 11 p.m., Paul 

' and several other officers went to an apartment building 
' at 1112 M Street, N.W., to serve a U.S. Commissioner’s 
search warrant there on Apartment 502 to seize narcotics 
alleged to be there (MS Tr. 17). As they approached 

' the building two men were noticed walking together from 
| Twelfth Street toward the apartment building. The po- 
' lice followed the two men into the building, and Sgt. 
- Paul recognized Ford as a former narcotics user. In ad- 
dition another officer recalled that an attachment from 
the Court of General Sessions was still outstanding 
against Ford. Ford was then heard telling the security 

' man in the lobby that he wanted Apartment 502. When 
' Ford saw the police he said to the security man that he 
- wanted Apartment 506 instead (MS Tr. 18, 20). The 
- police officers then approached the two men, identified 
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themselves and Ford was placed under arrest on the 
outstanding attachment. A search of Ford was con- 
ducted by a Detective Bush, uncovering a loaded gun, 
and a bottle of capsules that were “dirty”, i.e., while the 
capsules were not full they had traces of white powder 
in them (MS Tr. 17-19). At this point appellant, who 
had neither been arrested nor patted down, and was mere- 
ly standing next to Ford while the search was taking 
place, started to run down a corridor. Sgt. Paul gave 
chase and after running about 20 to 30 feet appellant 
stopped. Paul then arrested him and asked him why he 
had run, the appellant replying that he did not know why 
he was in the building, that he was going to 905 M 
Street, N.W. Appellant was arrested, advised of his 
rights and taken back to where Ford was and searched. 
Some thirty full capsules wrapped in tissue paper were 
found in the right hand pocket of the jacket appellant 
was wearing (MS Tr. 19-22). In enumerating his rea- 
sons for arresting appellant, Sgt. Paul stated the fact 
that appellant was in the company of Ford, a previously 
known narcotics user, the fact that Ford requested Apart- 
ment 502, the place which the police had a warrant to 
search, the fact that Ford was then arrested on the out- 
standing attachment, the fact that a search of Ford un- 
covered the loaded gun and a quantity of drugs, and 
finally the fact that at this time the appellant started to 
run, led the detective to believe that the appellant had 
narcotics in his possession (MS Tr. 24). 

On cross, Sgt. Paul noted that when the police went to 
apartment 502, they did uncover narcotics (MS Tr. 26). 
Sgt. Paul admitted that appellant was not known pre- 
viously as a narcotics user (MS Tr. 27). Regarding the 
arrest of Ford, he stated that from his experience with 
the Narcotics Squad he recognized the capsules found 
on Ford, No. 5 gelatin one grain capsules, as those tra- 
ditionally used for narcotics, and therefore believed Ford 
to be in possession of a quantity of narcotics. The same 
type of capsules were found in appellant’s possession 
(MS Tr. 29). Sgt. Paul, in response to further defense 
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‘queries, stated that appellant had told him several stories 
concerning the jacket he wore on the evening of the ar- 
‘rest: first, that he had gotten the jacket earlier in the 
‘evening from Ford, and that he had obtained the jacket 
‘a week earlier from Ford. Ford, however, in the pres- 
ence of the appellant, told Paul that the jacket in ques- 
‘tion never belonged to him (MS Tr. 32). Thereafter, 
‘Judge Smith denied appellant’s suppression motion. 
Appellant’s case was first called for trial on November 
20, 1967. The case was continued, however, until De- 
cember 4, 1967, at the request of the defense. On Decem- 
ber 4, because of appellant’s failure to appear at the 
‘assignment office, a2 bench warrant was issued and ap- 
pellant’s bond was revoked. Thereafter, on April 1, 1968, 
the case was again called, though the bench warrant was 
still outstanding against the appellant. The assignment 
' office apparently became aware, however, that the appel- 
lant was in jail on a “Marshal’s hold”. 
On April 11, 1968, for the first time the defense moved 
' to dismiss the case for want of a speedy trial. Defense 
counsel at that hearing related to the court that when 
_ the case at bar was originally set for trial, he was kept 
on alert for three weeks until he found out that the as- 
signment office was claiming that the appellant was a 
| fugitive, and that the case had been taken off the trial 
calendar.* The counsel for the defense noted that rather 
than being a fugitive, the appellant at the time was in 
jail. The defense claimed prejudice on the ground 
| that the witness, Wendell Ford, who had been available 
for the first trial, was “no longer in D.C. Jail” and was 
| unavailable for the second trial. Judge Curran denied 
appellant’s motion to dismiss (Curran Tr. 2-4). 
Appellant’s case was next called for trial on April 17, 
1968, wherein the defense again moved to dismiss on 
speedy trial grounds, indicating to the trial court, Judge 


3A search of the relevant records does not reveal either that 
the Assignment Office was notified prior to March 18, 1968 of appel- 
lant’s incarceration, or that the case during this time had been 
taken off the Ready Calendar. 
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Gasch presiding, what he had previously told Chief Judge 
Curran. In addition defense counsel noted that when he 
learned that the assignment office was laboring under 
the assumption that appellant was a fugitive, he informed 
them that the appellant, rather, had been picked up on 
another charge and was in jail at the time of the first 
trial (Gasch Tr. 2-4). The defense indicated that the 
thrust of its speedy trial argument was that at the time 
of the first trial the witness Ford was available and that 
since this time Ford who was alleged to have been on a 
work release program at D.C. Jail had left and a 
fugitive and therefore unavailable (Gasch Tr. 3,19). De- 
fense counsel implied that Ford would have testified in 
accord with the appellant that the jacket worn by the 
appellant on the night of their arrest belonged to Ford 
(Gasch Tr. 2-4). Judge Gasch, however, denied appel- 
lant’s motion (Gasch Tr. 6). Defense counsel also reit- 
erated his motion to suppress which was also denied by 
the trial court (Gasch Tr. 7-15). At this point the Gov- 
ernment requested an extension of time, and that the 
case be put over to the next week on the ground that the 
Government’s witness Sgt. Paul had taken four days 
leave (Gasch Tr. 15). To this request defense counsel 
replied: 


I would not feel, Your Honor, in all deference to 
the police officer, that I would be prejudiced in any 
further delay, the prejudice lies in the delay that al- 
ready exists and the loss of a witness, I would as- 
sume that—maybe the police department in the next 
few days will find him. I don’t think I can be preju- 
diced by any delay. (Gasch Tr. 16). 


Thereafter, a date certain was set for trial at April 24, 
1968. 
The Government’s Case 


Through the testimony of Detective-Sergeant Paul and 
Detective Robert I. Bush, a Narcotics Squad detective 
since 1962, the Government elicited facts materially iden- 
tical to the account given by Sgt. Paul earlier at the mo- 
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tion to suppress, regarding the purpose of the officers’ 


| presence at the scene (Tr. 9); the recognition of Ford as 


| @ previous narcotics user on whom an outstanding attach- 


ment still existed (Tr. 11, 49); the arrest and search of 


' Ford (Tr. 13-14, 49-50), and the subsequent flight, ar- 


rest and search of appellant (Tr. 14-21, 51). Sgt. Paul 


_ noted that after taking proper precautions to maintain 
| the capsules seized from appellant in their original state, 
_ they were turned over to Mr. John Allen Steele, a for- 


ensic analytic chemist specializing in the analysis of 
narcotic and dangerous drugs for the Internal Revenue 
Service (Tr. 23). Mr. Steele testified that after receiv- 
ing the capsules from Sgt. Paul he analyzed the powder 
contained therein. This analysis revealed 1,140 milli- 
grams of a mixture containing heroin hydrochloride, hy- 
drochloride salt and heroin alkaloid, quinine hydrochlo- 
ride, procaine hydrochloride and mannitol (Tr. 63). The 
chemist noted, however, that because of an “interference 
substance”, he was unable to determine with precision 
the percentage of heroin (Tr. 63). Steele went on to say 
that, despite this, he was able to determine, through ad- 
ditional testing which was explained in great detail, that 
the mixture contained a substantial amount of heroin 
(Tr. 64-66). 

On cross-examination, Steele elaborated further on the 
methodology employed to determine that the mixture 
analyzed contained a substantial amount of heroin. He 
stated that while the tests used were not accurate enough 
to determine percentages, the results showed that rela- 
tive to other compounds found in the mixture, the amount 
of heroin present was substantial (Tr. 67-68). The chem- 
ist did indicate that the amount could be measured by 
other means which were not employed for reasons of 
time, i.e., such testing would have taken an estimated six 
months to a year to assure accurate results (Tr. 68). 
On re-direct, the witness noted that he was-able to find 
the presence of some heroin and denied saying that the 
amount was a “trace” (Tr. 75). The defense objected to 
the admission of the capsules and the envelopes in which 
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they had been stored (Government Exhibits 1 & 2) on 
the ground that the amount of heroin shown to be pres- 
ent consisted of mere traces. The court indicated that it 
interpreted the testimony differently, and overruled the 
objection (Tr. 77-78). The Government then rested its 
ease (Tr. 80). Whereupon the defense moved for a 
judgment of acquittal on the ground that the Govern- 
ment failed to show a sufficient amount of heroin in the 
possession of the appellant and renewed the speedy trial 
motions, all of which were denied by the trial court (Tr. 
80-82). 


The Case for the Defense 


Alfred Piava, the first witness called by the defense, 
testified to being the occupant of Apartment 502, and 
that he did not know the defendant (Tr. 87). Appellant 
was next called and related an account of the evening of 
his arrest that comported materially with his testimony 
at the hearing on the motion to suppress (Tr. 88-97). 
On cross-examination, appellant averred that at 10:00 
p.m. that evening he put on for the first time the jacket 
in which the narcotics were seized (Tr. 97). After 
a hearing (Tr. 98-118), outside the presence of the 
jury, the trial court permitted the Government to question 
appellant about certain statements appellant had made to 
Sgt. Paul, after appellant had been warned of his 
rights. Appellant denied telling Paul that he had ob- 
tained the jacket from Ford a week previously, and he 
also responded to the Government that, in his presence, 
Ford had stated to Sgt. Paul that the jacket belonged to 
him (Tr. 119-120). 

In rebuttal,‘ the Government recalled Sgt. Paul, who 
testified that after reading to appellant the appropriate 
warnings as to his rights, and appellant acknowledging 


‘Prior to recalling Sgt. Paul, another lengthy hearing was held 
to determine whether statements alleged to have been made to Sgt. 
Paul by appellant were made voluntarily. The trial court determined 
that they had so been made (Tr. 127-177). 
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he understood what had been read to him, appellant told 
him initially that he had received the jacket in question 
at 7:00 p.m. on the night of the arrest, and that he knew 
nothing about the capsules found therein. The second 
time Sgt. Paul queried appellant about the coat, appel- 
lant told him that he had obtained it from Ford a week 
earlier (Tr. 181-182). 

Thereafter the defense recalled the appellant, who re- 
iterated that he had had the jacket only hours prior to 
his arrest, and that he had obtained it that evening from 
Wendell Ford who was visiting him that evening. The 
defense then rested its case and renewed its motion for 
judgment of acquittal (Tr. 195). 

After closing arguments, and the trial court’s charge, 
the jury retired to deliberate at 2:38 p.m. on April 25, 
1968. The jury returned with a guilty verdict on both 
counts at 4:03 p.m. (Tr. 237-238). 


ARGUMENT 


I. The police had probable cause to arrest appellant and 
the search incident to that arrest was reasonable. 


(MS Tr. 17-18, 20-22; Tr. 9, 11-14, 49, 51) 


Appellant’s contention that the police lacked probable 
cause to arrest appellant, and that the search incident to 
that arrest was unlawful is without merit. The Govern- 
ment submits that appellant’s arrest should be viewed in 
context with all the events that preceded appellant’s actual 
arrest. Appellant was seen walking with one Ford, a 
known nareotics user, upon whom existed an outstanding 
attachment from the Court of General Sessions (MS Tr. 
17-18, Tr. 11-14, 49), by police officers who were endeav- 
oring to execute a search warrant in an apartment located 
nearby (MS Tr. 17, Tr.9). Further, these two men were 
seen to enter the apartment together where the police 
search was to take place (MS Tr. 17, Tr. 11, 49). As the 
police entered the apartment, they heard Ford ask for the 
very apartment the police were going to search, and upon 
seeing the police, they heard Ford change his request to 
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another apartment (MS Tr. 18, 20, Tr. 13). Upon ar- 
resting Ford, a search uncovered a pistol and what ap- 
peared to these experienced officers narcotic capsules. At 
this point, appellant, who had not been arrested or 
searched, commenced to flee (MS Tr. 19-22, Tr. 19-21, 
50-51). As was said by this Court in Green v. United 
States, 104 U.S. App. D.C. 28, 25, 259 F.2d 180 (1958), 
cert. denied, 359 U.S. 917 (1959), a case similar in many 
respects to the case at bar: 


Had he remained standing where he was first ac- 
costed, or had he merely refused to talk, the police 
would have lacked probable cause either to arrest or 
to search him. The officers would have had no justi- 
fiable reason to lay hands on him. He argues from 
such considerations that his taking flight was spurred 
by police action. In the circumstances we cannot say 
his flight was shown to be the result of personally 
menacing police action. Since he ran, his percipitate 
action constituted * one more circumstance to be taken 
into account by the officer who followed him. “It is 
universally conceded that the fact of an accused’s 
flight, escape from custody, resistance to arrest ... 
and related conduct, are admissible as evidence of 
consciousness of guilt itself.” 2 Wigmore, Evidence 
§ 276 (3d ed. 1940). 


Of course flight creates no legal presumption of guilt 
but it is “competent evidence against [an accused] as 
having a tendency to establish his guilt.” [Citing 
Allen v. United States, 164 U.S. 492, 499 (1896).] 
“It has at no time been doubted that flight is a cir- 
cumstance from which a court or officer may infer 


5 Note this Court’s recent reliance on Mr. Justice Douglas’ com- 
ments in Draper v. United States, 358 U.S. 307, 323 (1959), in 
Davis and Sams Vv. United States, D.C. Cir. Nos. 21,949, 22,208, 
decided February 18, 1969, (slip op. at 8, n.1, wherein it was said: 


The Court is quite correct in saying that proof of “reason- 
able grounds” for believing a crime was being committed need 
not be proof admissible at trial. It could be consort with known 
peddlers .... 
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what everyone in life inevitably would infer. [Citing 
L. Hand, C.J. in United States v. Heitner, 149 F.2d 
105, 107 (2d Cir. 1945); cf. Vick v. United States, 
216 F.2d 228, 232 (5th Cir. 1954) .]°® 


As was noted by this Court in Jackson v. United States, 
112 U.S. App. D.C. 260, 302 F.2d 194, 196 (1962), prob- 
able cause exists if “the officer in the particular circum- 
stances, conditioned by his observations and information 
and guided by the whole of his police experience reason- 
ably could have believed that a crime had been committed 
by the person to be arrested.” Recently, this Court noted 
in Bailey v. United States, 128 U.S. App. D.C. 354, 357, 
389 F.2d 305, 308 (1967), that probable cause is a “plas- 
tic concept whose existence depends on the facts and cir- 
cumstances of the particular case.” The Government sub- 
mits that there was ample information which would war- 
rant the belief of “a reasonable, cautious and prudent po- 
lice officer,” * that “a crime has been committe? and that 
the person arrested has committed it.” Carroll v. United 


6 This Court had reason, recently, to refer to the Green case in 
(Sammie) Jackson v. United States, D.C. Cir. No. 21,327, decided 
February 3, 1969, finding that the flight of a man “could provide 
a reasonable, cautious and prudent police cfficer additional justifi- 
cation to believe that the man” had committed the crime. (Slip 
op. at 4-5). As the Supreme Court recently stated in Sibron v. 
New York, 392 U.S. 40, 66-67 (1968) : 


[D]eliberately furtive actions and flight at the approach of 
strangers or law officers are strong indicia of mens rea, and 
when coupled with specific knowledge on the part of the officer 
relating the suspect to the evidence of crime, they are proper 
factors to be considered in the decision to make an arrest. 
Brinegar v. United States, 338 U.S. 160 (1949); Husty v. 
United States, 282 U.S. 694 (1931) ; see Henry v. United States, 
361 U.S. 98, 103 (1959). 


7 As was said by this Court in Jackson v. United States, supra 
n.6 slip op. at 3, “The test of probable cause is not what reaction 
victims or judges might have but what the totality of the circum- 
stances means to police officers.” 


8 Bell v. United States, 102 U.S. App. D.C. 383, 387, 254 F.2d 
82, 86, cert. denied, 358 U.S. 885 (1958). 
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States, 267 U.S. 132, 162 (1925). See also Henry v. Unit- 
ed. States, 361 U.S. 98, 102 (1959). 


II. Appellant was not denied his constitutional right to a 
speedy trial. 


(Gasch Tr. 2-3, 4, 16, Tr. 120) 


Appellant raised the question whether vel non he has 
been denied his Sixth Amendment right to a speedy trial.’ 
The right of an accused to a speedy trial is not an absolute 
right but is “necessarily relative. It is consistent with 
delays and turns upon circumstances. It secures rights to 
a defendant. It does not preclude the right of public jus- 
tice.” Beavers v. Haubert, 198 U.S. 77, 87 (1905). The 
courts have consistently held that any determination of 
whether or not a delay or series of delays in prosecuting 
an accused amounts to a denial of his right to a speedy 
trial depends on the circumstances of each particular case. 
Hedgepeth v. United States (Hedgepeth I), 124 U.S. App. 
D.C. 291, 364 F.2d 684 (1966) ; Smith v. United States, 
118 U.S. App. D.C. 38, 331 F.2d 784 (1964). “Briefly the 
question whether there has been a denial of the right to a 
speedy trial depends on the circumstances of the case, 
and requires consideration of the length of delay; reasons 
for the delay; diligence of prosecutor, court and defense 
counsel; and reasonable possibility of prejudice from the 
delay.” Hedgepeth v. United States (Hed jepeth II), 125 
U.S. App. D.C. 19, 21, 365 F.2d 952, 954 (1966). The 
purpose of this analysis is to determine, in light of all of 
the circumstances, whether there is a showing of “such 


®» Note also that much less evidence than is required to establish 
guilt is necessary in order to establish probable cause, Draper v. 
United States, supra n.6 at 311-312 (1958), and that a finding of 
probable cause depends on the practical considerations of everyday 
life on which reasonable and prudent men, not legal technicians act. 
Brinegar Vv. United States, 338 U.S. 160, 175 (1949). 


10 The Sixth Amendment of the Constitution provides in pertinent 


“In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial... .” 
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oppression or of purposeful, vexatious or arbitrary action” 
as to amount to a deprivation of the appellant’s Constitu- 
tional rights. Smith v. United States, supra. No such 
showing has been made in this case. 

The delay between appellant’s arrest on January 11, 
1967 and September 11, 1967, the date on which the Gov- 
ernment placed the case at bar on the Ready Calendar, ap- 
pears to have been taken up by the normal functions of 
both the Government and the defense in preparing the 
case for trial. Thereafter, the case was first called from 
the Ready Calendar on November 20, 1967, but was con- 
tinued to December 4, 1967, at the request of the defense 
because defense counsel was out of the country. Thus, a 
period of less than eleven months had elapsed, at which 
time all parties, the Government, the defense and the trial 
court were ready to go to trial. It is at this point that 
the questioned period of delay began. Because of the fail- 
ure of the appellant to show up at the Assignment Office 
on December 4, a bench warrant was issued for his arrest 
and his bond was revoked. Trial was finally had on April 
24, 1968." 

Defense counsel at the second motion to dismiss for 
want of speedy trial indicated that some three weeks after 
the setting of trial in December of 1967, he informed the 
assignment office that appellant rather than being a fugi- 
tive, had been in jail on another offense (Gasch Tr. 2-3). 
The records of the assignment office do not reveal, how- 
ever, that that office was so informed. Assuming argu- 
endo that the assignment office had been informed, defense 
counsel waited some three months before making his 
speedy trial claim, and this only after he had been re- 
quested by the assignment office to appear before the Chief 
Judge of the District Court on April 1, 1968, to apprise 
the court of the status of the case. (See attachments to 


11 The total delay between arrest and conviction encompassed a 
little over fifteen months. While this time span may require close 
scrutiny by this Court, Hedgepeth v. United States (Hedgepeth II), 
supra, it does not constitute, however, ipso facto, denial of a speedy 
trial. United States v. Ewell, 883 U.S. 116 (1966). 


a 


15 


Assignment Office records). It is arguable, therefore, 
that, in light of the knowledge of the defense as to appel- 
lant’s whereabouts, coupled with the failure of the defense 
to move earlier to expedite the trial, that such inaction 
constituted a waiver of the right to a speedy trial. 
Mathies v. United States, 126 U.S. App. D.C. 98, 100 n.1, 
374 F.2d 312, 314 n.1 (1967); James v. United States, 
104 U.S. App. D.C. 263, 261 F.2d 381 (1958), cert. de- 
nied, 359 U.S. 980 (1959); but see Harling v. United 
States, —— U.S. App. D.C. ——, 401 F.2d 392 (1968). 

Beyond the question of waiver, and assuming arguendo 
that the questioned delay was caused by the lack of dili- 
gence on the part of the prosecutor (since appellant also 
claims to have informed the Government of appellant’s 
whereabouts), or assuming that the delay was due to an 
administrative mix-up caused by a lack of effective com- 
munication between the different offices of Government, 
i.e., U.S. Attorney’s Office, police, jail officials and the as- 
signment office, as trial counsel for appellant seemed to 
imply in his motion before Judge Gasch (Gasch Tr. 4), 
the Government submits that this delay cannot be consid- 
ered as “arbitrary, purposeful or vexatious.” Smith v. 
United States, supra. The Government indicated its will- 
ingness to try the case at bar as early as September 11, 
1967, by placing the case on the Ready Calendar. The 
records of the assignment office indicate that during the 
period of delay that the case maintained this status 
throughout. Thus no anticipated advantage could have 
accrued to the Government by the delay. Indeed “. .. it 
should be recalled that the problem of delay is the Govern- 
ment’s too, for it still carries the burden of proving the 
charges beyond a reasonable doubt.” United States v. 
Ewell, supra n.11 at 123. The Government submits that 
it could not have foreseen that witness Ford would take 
flight from the “work-release” program. 

With regard to prejudice inuring to appellant from the 
delay, the only matter raised at trial and on appeal ¥ is 


12 While this is not the only possible prejudice that could inure 
from delay, we note that during this time appellant was only in- 
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that appellant’s case was somehow weakened by the loss of 
Ford before the start of trial.“ Defense counsel indicated 
to Judge Gasch, that had Ford been available he would 
have corroborated appellant’s contention that the jacket in 
which the narcotics capsules had been found belonged to 
Ford and not to the appellant (Gasch, Tr. 2-4). Such a 
statement by Ford would have been tantamount to admit- 
ting guilt of the offenses for which appellant then stood 
charged. Under such circumstances Ford certainly could 
not have been compelled to testify without first waiving 
his Fifth Amendment rights against self-incrimination. 
Cf. Malloy v. Hogan, 378 U.S. 1 (1964). That Ford, how- 
ever, would have proven either an unwilling or unhelpful 
witness is borne out by two facts, first that Ford’s un- 
availability was occasioned by his fugitivity on another 
charge. It is inferrable, we submit, that if Ford had fled 
to avoid punishment on one charge, the likelihood that he 
would have incriminated himself on another charge for 
the sake of appellant would be highly speculative. That 
Ford may have proven to be an unhelpful witness is evi- 
denced by the testimony of Sergeant Paul, who stated that 
in the presence of the appellant, Ford stated to him that 
the jacket in question did not belong to him. 

In this regard, it is also worthy of mention that appel- 
lant appears to have had the virtual benefit of Ford’s al- 


carcerated on this charge, for a little over two months. While 
appellant appears to have been later incarcerated, such imprisonment 
was apparently for another offense. We note also that the bench 
warrant apparently remained outstanding against appellant even 
through his trial. The courts have also recognized anxiety as pos- 
sible prejudice, see e.g., Smith v. Hooey, 37 U.S. L.Week 4095, 
decided January 20, 1969. However, appellant’s “anxiety did not lead 
to a demand for expediting the * * * trial.” Hedgepeth v. United 
States (Hedgepeth II), supra at 22, 365 F.2d at 955. 


33 Contrary to appellant assertion in his brief, (Appellant’s Brief 
pp. 16), and as borne out by the hearing before Judge Gasch, and by 
the unserved supoena on Wendell Ford, found in the trial jacket, 
Ford was apparently not available from April 1, through 17, 1968. 
Additionally, the defense acquiesced in the Government’s request 
been prejudiced, and that perhaps during the continued time the 
for a continuance on April 17, 1968, stating that he had already 
police might recover the witness (Gasch Tr. 16). 


‘ 
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" leged testimony without any of the handicaps attendant 


thereto,** since it was appellant’s unrebutted testimony 


' that Ford had told Det. Paul that the coat belonged to him 


(Tr. 120). 


IIL The Government’s evidence was sufficient to prove the 
offenses charged beyond a reasonable doubt. 


(Tr. 64, 68, 75) 


Appellant’s final argument is that the failure of the 
Government’s expert witness to determine quantitatively 
how much heroin was contained in the capsules seized 
from appellant, warranted a finding that the Govern- 
ment’s case was insufficient as a matter of law. Appel- 
lant cites no authority for the proposition that such a de- 
termination is the sine qua non in sustaining a conviction 
for the offenses charged against appellant. The conten- 
tion it is submitted is without merit. 

Evidence adduced by the Government at trial provided 
abundant evidence from which a jury could conclude be- 
yond a reasonable doubt that appellant was guilty of the 


14 Note, had Ford been called as a witness and testified as appel- 
lant alleges, he could have been impeached by the testimony of Det. 
Paul. 


15 The question of whether it is incumbent upon the Government 
to show a particular amount of heroin present in order to prove 
narcotics offenses has been argued before in this Court. Briscoe v. 
United States, 119 U.S. App. D.C. 41, 886 F.2d 960 (1964). It is 
worthy of note that, while the majority there refused to reach 
the question on the ground that it had not been sufficiently pre- 
served for appeal, Judge Danaher in this concurring opinion was of 
the view that such proof was not necessary. (See cases cited there- 
in), Judge Danaher noted that the Narcotics Manufacturing Act of 
1960, 77 Stat. 55, 58, 26 U.S.C. § 4702(a), appeared to have abro- 
gated the necessity of the Government’s showing that the amount of 
the narcotic exceeded one-eighth of a grain in certain cases. In 
commenting on that Act, he observed: 


No doubt such legislation reflects what Mr. Justice Franfurter 
called “a unitary congressional purpose to outlaw non-medicinal 
sales of narcotics,” which “reveals the determination of Con- 
gress to turn the screw of the criminal machinery—detection, 
prosecution and punishment—tighter and tighter.” [Citing Gore 
v. United States, 357 U.S. 386, 390 (1958) ]. Id. at 42, 386 F.2d 
at 961. 
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offenses charged. Herbert J. Macklin v. United States, 
D.C. Cir. No. 21,877, decided February 18, 1969; Craw- 
ford v. United States, 126 U.S. App. D.C. 156, 375 F.2d 
332 (1967) ; Curley v. United States, 81 U.S. App. D.C. 
160, 389 F.2d 229, cert. denied, 331 U.S. 837 (1947). 
The testimony of the chemist, Mr. Steele, was not that the 
amount of heroin was undeterminable, but rather, because 
of an “interference substance”, a quantitative test was 
made impracticable, i.e., it would have taken from six 
months to a year in order to arrive at accurate results 
(Tr. 68). Mr. Steele, thus, indicated that the amount of 
heroin was capable of measurement quantitatively. 
Through other means of testing, Steele was able to con- 
clude that of the 1,140 millegrams of the powder found in 
the capsules, a substantial amount contained therein was 
heroin (Tr. 64). Steele also denied out of hand, defense 
counsel’s suggestion that the amount of heroin present 
constituted merely a trace (Tr. 75). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DANIEL E. TOOMEY, 
Assistant United States Attorneys. 


3¢In this regard, the Government appears to have met the stand- 
ard enuciated by the D.C. Court of Appeals in Edelin v. United 
States, 227 A.2d 895, 399 (D.C.C.A. 1967), for conviction under the 
District of Columbia’s Uniform Narcotics Act, 38 D.C. Code § 402 
(a). The amount of heroin detected in the case at bar, it is sub- 
mitted, was shown to be more “than a trace of a substance,” which 
was capable of “quantitative analysis.” 
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support of this petition, the following is 


>espectfully submitted: 


Guiit by Association 


We urge this Court to re-examine 
its position concerning the legality of the 
arrest of the appellant without an arrest 
warrant. ‘This Court has recognized the pro- 
position that "courts have never countenanced 
arrest by association." We argue that the 
arrcst of the appellant in this case was no- 
thing more than the conclusion by the arrest- 
ing officer that he had probable cause to 
arrest appellant only because the latter was 
in the company of a known narcotics user. 

It must be noted that this was the principle 
factor upon which the arrest was based. The 
testimony of the arresting officer, himself, 
corroborates this assertion. (Tr. 42-43). 
Thus, the officer stated that upon searching 
appellant's companion, Mr. Ford, and uncover- 
ing a loaded gun and a bottle of capsules 


containing traces of a white powder, lead him 


y to believe that appellant "was involved 


: with what Ford had on him." From this 
i | the officer concluded that appellant was 
violating the Harrison Narcotics Act (Tr. 
i 42-43). ) 

, In the case of Perry v. United 
‘ States, 118 U.S. App. D.C. 360, 336 F.2d 


748, (1964), it appears that the police 
» arrested Perry and his companions on the 
. basis that they observed that while Perry 
and his companions walked some twelve 
» blocks, they had stopped several times to 
‘3 ! talk to people, including known addicts; 
hoe 
and that twice, one of the officers saw 
an exchange of something with a known ad- 
dict. This Court in reversing the convic- 
tion of Perry said: 
"Seeing Perry 'ex- 
change *** something’ with 
a known addict, though not 
‘totally innocuous’, was 
not probable cause for 
Perry's arrest." 
We urge that the fact that the ap- 
pellant was in the company of a known nar- 


cotics user and that he started to run from 


the police, and ran only about twelve or 


fifteen feet (Tr. 191) and then stopped, 
was insufficient to add up to probable cause. 

And in the case of Green v. United 
States, 104'U.S. App. D.C. 23, 259 F.2d 180 
(1958), this Court commented on flight as an 
element of probable cause. In that case the 
defendant fled when police approached his 
companion, a known narcotics user. In the 
Green case, however, the defendant "took 
off" and ran into a nearby yard and was pur- 
sued by a police officer. The "flight" by 
Green is a far cry from the action of our 
appellant who ran twelve or fifteen feet, 
remained in the hallway, and stopped. The 
comment by Chief Judge Bazelon in his dis- 
senting opinion on the arrest of Green, ap- 
propriately said: 

"The majority says that 

if appellant had ‘remained 

standing where he was first 

accosted ***, the police 

would have lacked probable 

cause either:to-arrestror=to 

search him.' That is cer- 

tainly true. 

His attempt to run 
away When he was accosted 


did not give the police pro- 
bable cause to believe he 


was violating the nar- 
cotics laws. The major- 
ity does not say that it 
did. Indeed, the Govern- 
ment conceded at the argu- 
ment that none of the cir- 
cumstances observed by the 
officers gave them probable 
cause to arrest appellant 
for a narcotics violation. 
The officers themselves 
apparently knew this, for 
they made the arrest onvan 
illegal entry charge, not 
a narcotics charge." 


The fact that the police officers 
in the instant case did uncover narcotics 
in Apartment 502, being a circumstance after 
the arrest of appellant is irrelevant on the 
question of probable cause insofar as the 
appellant's arrest is concerned. 

This Court, on page 5 of its opin- 
ion indicated that the fact that the police 
later uncovered narcotics in Apartment 502 
“served to anchor an incriminating implica- 


tion possible from appellant's flight." It 


will be noted that the appellant in the instant 


case was placed under arrest prior to the 
time that the police officers entered Apart- 


ment 502. It is therefore inconceivable how 


this subsequent event could possibly serve to 


"anchor" the issue of probable cause. It is 
also immaterial that if appellant and Ford 
had been in Apartment 502 when the police 
arrived, and if narcotics had been uncovered, 
that the police very likely would have had 
probable cause to arrest both Ford and appel- 
lant. This is entirely irrelevant to the 
question before the Court at this time. 

There is little dispute as to what 
appellant in fact did. The question here is 
whether those acts amounted to a crime suffi- < 
cient to constitute probable cause for the 


arrest of the appellant. 
Thus in the case of Kelley v. United 


States, 111 U.S. App. D.C. 396, 298 F.2d 310 
(1961), it appears that the police officers did 
not see the defendant doing anything wrong, but 
that they nevertheless entered the restaurant 
where the defendant was seated at a counter; 
that after requesting hfm to step outside of the 
restaurant, they searched his pockets and recov- 
ered narcotics therefrom. This Court in holding 


that the arrest was unlawful said: 


"kkethat the arrest 
of appellant was illegal 
because without a warrant, 
without probable cause, 
and without other vali- 
dating circumstances." 
The appellant herein accordingly 

respectfully urges this Court to grant this 
petition so that the erroneous conclusion of | 
the sitting division may be corrected and 


that his conviction may be reversed. 


Denial of Appellant's Right to Speedy Trial 


We note in this case that the appel- 
lant was arrested on January 11, 1967. He 
was finally tried on April 24, 1968, some fif- 
teen months after his arrest. 

This Court in the case of Hedgepeth 
v. United States (HedgepethI), 124 U.S. App. 


D.C. 291, 364 F.2d 688 (1966), stated that "pre- 


judice is considered to be presumed from, or 
necessarily inherent in, a long delay" (foot- 
note 3). It is not necessary in the instant 


case to indulge in speculation as to whether 


the delay in this case was prejudicial. It has 


been shown that the appellant was in fact pre- 


judiced due to the unavailability of Ford as a 


1 
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witness at the time of trial. Appellant con- 
tends that had Ford been available, he would 
have corroborated appellant's defense that he 
had borrowed the jacket he was wearing from 
Ford at the time of his arrest and did not 
know that there were narcotics in the pocket. 

On the various dates that this case 
was called for trial, namely on April 1, 1968, 
April 11, 1968, and April 17, 1968, the witness, 
Ford, was in jail and accordingly available as 
a witness for appellant. The government re- 
quested a further continuance and trial was con- 
tinued to April 24, 1968, on which date Ford, 
who was at liberty while awaiting trial on 
another charge, had taken flight. 

This Court casts the burden to bring 
the case to trial upon defense counsel because 
defense counsel failed to take formal action to 
expedite the case until he was questioned about 
it by the chief judge. We contend that it is 
the duty of the prosecutor to bring a case to 
trial. The fact that the delay may have been due 
in part to defense counsel,7does not detract 


from the Sixth Amendment right to a speedy trial. 


Thus, this Court in Hedgepeth v. United States 
(Hedgepeth II), 125 U.S. App. D.C. 19, 365 F.2d 
952 (1966), stated: 


"The delays from then 
until March 15, 1965 are 
fairly attributable to ap- 
pellant's counsel, with the 
last delay explicitly en- 
dors2d by appellant him- 
self. But, as we said in 
our opinion in No. 19509, 
the fact that this delay 
is attributable to appel- 
lant does not mean that 
it is to be disregarded 
in considering whether a 
speedy trial was denied 
if there is an additional 
delay for which appellant 
1s not responsible." (under- 
scoring added) 
It will also be noted that part of 
the delay was due to the fact that the govern- 
ment thought that appellant was a fugitive 


when he was actually in jail on another offense. 


Appellant, therefore, should not be held account-' 


able for a failure of communication between the 
different government offices concerned with the 
appellant. 

It is accordingly respectfully sub- 


mitted that this petition should be granted in 


order that after re-examination of this case 


the conviction should be reversed. 


Respectfully submitted, 


tT. Irwin Bolotin 


Attorney for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the 
foregoing Petition for Rehearing and Sugges- 
tion for Rehearing En Bane has been mailed, 
postage prepaid, this day of November, 
1969, to Daniel E. Toomey, Esquire, Assistant 
United States Attorney, Office of the United 
States Attorney, United States Courthouse, 


Washington, D. C. 20001. 


I. Irwin Bolotin 
Attorney for Appellant 
(Appointed by this Court) 
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